APPENDIX 6
Correspondence From Acting SEC Chairman Laura Unger to Representative
Frank Wolf (With Attachment)

{IMITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTOM. D.C. 20549

THE THAIRKAM

May 8, 2001
The Honorable Frank P. Wolf
1.8 House of Representatives
241 Cannon Building
Washington, 12.C. 20515-4610
MAY 0 9 2001

Dear Congressman Wolf:

This letter responds to our meetng and your letter of April 2, 2001, regarding
PetroChina Company, Ltd, Talisman Energy, Inc., and proposed disclosure requiremeits
for forcign firms {hat seek access ko the U.S. markets, 1have asked David Martis,
Director of the Cosmission’s Division of Corporation Finance, 1o review yous
recosumendstions for additional disclosure fior foreign companies. His memosandum is
enclosed.

1 would like ta take this opportunity to trief you on some of the efforts (he
Commission staff has pndertaken regarding Sudan following cur meeting and your letter
of Apnil 2, 25 well as several inikiatives we intend to pursue in the near future:

Actions Te Date

o We metand have had ongoing communications with Roger Robinson of the
william J. Casey Instilute of the Center for Security Policy. My, Robinson
provided us with additional nformation about the recommendations in your letter
and offered some usefil suggestions for interagency coopetation on issues
jnvalving Sudan and, more generally, on iseues involving national secugity,
homan rghts and refigious frecdom. His ideas have proven nseful in our pitreach
(o other government agencies, a5 discnssed further below.

0 We hiad a meeting with the stalf of the U.S. Commussion on Inicrmational
Religious Freedom (“CIRF7}. Tnresponse 1o their inquiries we have assisted
them in undersianding both the fimdamentals of the SECs disclosure-based
system and specific disclosurt rules and practices in which CIRF has an interest.
We are reviewing carefully CIREs reports of March and May 2001

o We received a Siate Departmenl briefing on bath the history of the war in Sudan
and current conditions there. Hwasa comprebensive bricfing by TEpTEsEniatives
of the Bureau of Democracy, Human Rights and Lzbor; the Bureau of Affican
Affairs; and the Office of Iaternational Religious Freedom. Over 20 members of
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the SEC staff sttended the briefing, incleding members of the Divigion of
Corporation Finance staff who are responsible for reviewing filings.

0 Last week, we met with the Director and staff of the State Department’s Office of
Intemstional Religious Freedom. Representatives from other State Department
offices attended 25 well. We discussed some of our efforts 1o eprove disclosure
regarding the activities of foreign companies in Sudan, and we raized the
possibility of interagency cooperation on Sudan, The Office of International
Religicus Freedom expressed support for an interagency working group.

& We spoke with officials in the U.S. Treasury Department’s Office of Foreign
Assets Control ("OFAC"} to learn more about the existing sanctions regime and
its application to transactions with Sndan, We have also begen discussions with

OFAC about a possible interagency working group,

0 Ihave met with the Directors of each of the SEC’s divisions 1o discuss your
concerns regarding the sitnation in Sudan, They are sensitized to this issue and
will be looking for creative ways to enhance investors® access to material
information about foreign investment in Sudan and its impact on the human rights
situation there. '

0 Supervisors of the review staff in the Division of Corporation Finance have been
made awsre of issnes concerning Sudan. They are, in turn, working with their
stafl te be attentive to disclosure in registered offering documents and periodic
reports regarding material business or use of proceeds in Sudan and other
countries subject to U.S. economic sanctions.

Initiatives tg be Underiaken

Rutemaks

As you know, foreign companizs that seek Lo register with the SEC may elect to
make their filings on paper, rather than clectronically through the SEC’s EDGAR system.
Paper fitings ave available to the public throagh our 1eference facilities, but they are not
available through our website and cannot be searched elecitonically. Te facilitate
imvestor access to filings by foreign companies, as well as the staff’s efficiency fn
reviewing those filings, | have asked the staff to prepare for the Commission promptly a
proposed rulereaking to require foreign companies to file electronically on vur EDGAR
systen.

All registration statements relaling to public offerings of securities are legally
subject to review by the staff of the Commission’s Division of Corporation Finance, The
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staff has, however, exercised its discretion to perform only a selective review of such
filings, duc to limited Commission resources. Because of the complex issues involving
national security, burman rights and religious freedom that have been raised in connection
with countries subject to U.S. economic sanctions, our staff has decided that it will
atterapt fo review abl registration stetcmenis filed by foreign companies which reflect
raterial buziness dealings with governments of countries subject to U.S, economic
sanctions administered by OFAC, ot with persons or entities in those comiries.

3, Enhanced Disclosure for Foreign Registrants Doing Business in Sanctioned
Countrjes

.5, sanctiona administered try OFAC prehibit American comparies frem
investing or doing business in Sudea, These sanctions do not, however, prohibit forzipn
cotupimies from doing s0. Forcign companies that do business in Sudan, or any other
country subject to OFAC sanctions, may list on U8, securities exchanpges and offer theit
stock to investors in ULS. markets. The SEC does not have statutory authority to deny
access to the US. markets to any forcign company on the basis of ils involvement with a
" marticular foreign country or government, inchading Swdan.

The SEC does, however, have statutory suthority to require that U.S. investorg
receive adequate disclosure abont where the proceeds of their securities investments are
going and how they are bemg used. The federal securities laws are founded on the
principle that the best way to protect investors is to ensure that they have accees to
murterial information sbout the companies and securitics in which they are considering
mvesting. While there is mo “bright line' test for matetiality, the Supreme Court has held
that information is material if a reasonable mvestor would be substantially likely to
consider that informalion significant in making an investment decision,

The fact that a foreign company is deing material business wilh a country,
governraent, or entity on OFAC’s saactions list is, in the SEC staff"s view, snbstantially
likely to be significant {0 a reasonable investor's decision about whether to invest in that
company. Thercfore, in acoordance with existing disclosur= rutes and the SEC’s investor
protection mandate, the staff of the Division of Corporation Finance will gesk
information from registrants about matcrial business in, or with, countries, governments,
or entifies with which U.S. companies wonld be prohibited fromn doing business under
economic sanctions edminiztered by OFAC. Chir aim is to make svaitable to investors
additional information about situstiont in which the material proceeds of an offering
could — however indirectly — benefit countries, governments, or entities that, 25 a matier
of U.S. foreign policy, are off-lamits to U.S. companies.

4. Commpmication With OFAC

A3 a LS. government agency, the SEC fully supports duly imposed economic
sanctions and will cooperate wilh appropriate ULS. governmental agencies to help ensure
that those sanctions are enforced. Accordingly, we will bring to the attention of the

a5




The Honombiz Frank P. Wolf
May &, 2001
Page 4 '

OFAC staff any disclosure in registration statements filed by foreign companies which
redlect material business dealings with countrics subject to OFAC-administered sanctions.

3. Interagency Working Group

We would support formation of an interagency working group on Sudan.

Requests for SEC Actipn

We appreciate your sharing with ug your concérns that PetroChma and Talisnman
may have fadled to make adequste disclosure in connection with their public offerings
concerning use of proceeds and nsk. As we bave discussed in previous correspondence
with yon, when PetreChina sought to offer its securitics for sale, the Commission’s staff
reviewed the company’s registration statement thoroughly and considered abl of the
disclosume it contained. The staff was, at that time, aware of your concerns about the
offermg and panl particnlar atiention to the disclosure regarding risks end wse of
proceeds. We take very seriously the charge in your most recent comrespondence that
PetroChina :nd Tabsman may have fatled to disclose material information in registration
statements and other reperts fited with the Cotmmnission. We have referved your letter to
the Comemssion’s Division of Enforcement.

¥e recognize and appreciate your concern in this matter, and T assure you that the
staff will consider carefully the information you supplied in ascordance with the
Commission’s respunsibilities under the federal securities laws. Az yon know, however,
SEC investigations are uon-public. As a matter of policy, therefore, the agency does not
confirm o deny the existence of a pending inquiry. This policy protects the integrity of
the imvestigative process, in both fact and appearance. 3ee penerally SEC v. Whesling
Eittshurgh Steel Corp., 482 F. Supp. 555 (W.D. Pa. 1979), vacated and remanded, 648
F.2d 118 (3d Cir, 1981).

With respect to your recuest that the Commmission suspend trading in PetroChina
and Talisman, smne peneral background might be helpful. When Congress enacted the
federal securitics laws, it gave the SEC limited authority to suspend temporarily trading
in an individual security, Securities Exchange Act of 1934 § 12(K)(1NA), 15 U.S.C.

§ TRKkX1HA). The Supreme Courl bas warned that “the power to sumyarily suspend
trading i a gecurity even for 10 days, without any notice, opportunity to be heard, or
findings based wpon a record, is 2n awesome power with 2 potentially devastating inpact
on fthe issuer, its sharcholders, and other investors,” SEC v, Sloag, 436 U.S. 163, 112
(1978). The Court viewed atmading sugpensicn as a “zomewhat drastic” measure, to be
exercised very cantiously. Id. The Cominissiom’s approach to the exercise of its trading
suspension authotity is consistent with the Court's view,

We note, too, that the sudden loss of liquidity resulting from a trading suspension
may impose more sighificant economic hardzhip on shareholders than on the listed
company itself. A trading suspension onky halts secondary market trading, That is, the
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trading suspension has no effect on the isswers” use of procesds from prior offerings.
Meanwhils, investors wanting o sell their secamities — for reasons ranging from Liquidity
needs to disapproval of the comparry’s use of proceeds — cannot do s0.

Muoreover, for a company with duat istings (one in the 1.5, and one offshore), an
SEC trading suspension has no effect o a home country market. In such siteations, U.S.
bolders of the securities i which trading has been suspended would likely suffer more
serious consequences from a irading suspension. Therefore, the Commission rarely
exercises its authority to suspend trading in a security absent evidence of frand.

We appreciate your dedication to working toward a selution to the crisis in Sudan.
Iwill schedule a moeting with you at your convenience to discuss this issne in frther
detail. Should you have questions in the meantime, please do not hesitate to contact me
at 202-942-0100 or David Martin, Dirsctor of cur Division of Corporation Finance, at
2012-942.2979,

Sincerely,

%’v‘“‘g e

Laura S, Unger
Acting Chairman




MEMORANDUM
May B, 2001

TO: Acting Chainnan Lauma Unger

FROM; David B.H. :
Director, Division Finance
SUBIECT: Respanse to Jetter dated Apnl 2, 2001 from Congressman Wolf

You have asked for the views of the Division of Corporation Finance on the ten
recommendations outiined by Congressman Prank Wolf in his letter to you dated April 2,
2001. We address each of thess recommendations below,

i, Global Operations: Foreign companies shodd disciose their operations — as vsil
as those of their parent companies, subsidiaries and affiliates — in cowmries
winch are listed on the following U8, government iisrs:

n) CIA List of Acquiring mud Supplying Nations as cited in its annunl report
to Congress on the Acquisition of Technology Relating to Weapons of
Mass Destruction amd Advanced Comventional Murnitions

b) LS. State Bepariment List of Spansors of Tervorism

c} LLS. State Department-Designated Counttries of Particular Corcern for
Violarions of Religious Freedom

Compemties showld also disclose their business relationships — as well as those of
their parent companies, subsidlarier and affiliates ~ with companies from
countries which appear on these lists. |

‘SEC mies do not require disclosure about business operations in specific countries,
Companies filing registerad offering documents ender the Secunties Act of 1933
(Secarities Act) or Aling periodic reports onder the Secnrities Exchange Act of 1934
(Bxchaage Act), bowever, are subject o cortain mandated disclosure requivements about
their busimess, which may include disclosure of their operahions in specific comntrics,
The folfowing are examples of specific SEC requirements which could result in such
disclosure:

a A compsny must make coriain disclosures ralating to the various comtries in
widch it conducts businesz. Most U.S. companies are required o provide a -
breakdowa of revenuves and long-lived assets by: domieile country, alf forcign
countries, and sny individual fareipn country in which revenves and assets are
malerial. A foveign company nmst provide a description of the principal markets
in which it competes, including abreakdawn of total revenues by geographic
ma:ket.
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2 A company must also make certain disclosures about its recent past and
immediate foreseeable future, inchading any known trends, events or wncertaintics
-- favorable or unfavorable -- that have had or are reasonably expecied to heve a
material impeact on resuhs of the company's operations or to cause a material
increase or decrease in the company s liquidity or capital resovrces. For exsmple,
if inveators ceased purchasing, or divested themseives of, the secunities of 4
company bacavse of ils actions 1n a partienlar conntry, these actions conld have 2
foresecable material impact on the company”s ability to raise cash through the
zale of its securities. In this cass, a company wonld be required to disclose thess
material effects. A cansumer boyeott of a coropany night, likewise, have to be
disclased, if it were viewed as having a potentially material impact on the
COMPANY s [EVENULE.

O A company that wishes to sell its securities publicly in the United States must
disclose factors that make an offering nisky or specnlative, which may include risk
factors relating to operations in particnlar conntrics. Business risks imposed by
political instability or the aposition of economic sanctions conld be sufficiently
probable and have a sufficiently significant magnitude to require disclosure,

o A U.S. company must disclose information about material penting litigation
which is oot rowtine or incidental to the company’s business. For example, a
Jawsuit claimming eovircmental, personal, or other damege cauged by the way a
company performed its operations in a particular country might not be viewed as
routine or incidental and right have to be disclosed, depending on its effect on
the company’s financial position or profitshility. A forsign company must
disclose hitigaticn that may have, or has had in the recent past, a significant effect
on tha company™s finencial position or profitability.

Accordingly, existing SEC disclogare mequirements nright very well warrant disclosure of
a foreign company’s opevations in, or business relationships with companies from,
cougtries on the CIA's list of acquiring and supplying nations, the U.5. State
Depariment's lists of sponsors of termerdam, and countries of particnlar concem.

Absent specific disclosure requirements refating to a company’s operations in, or
business relationships with companies from, conntries on those lists, the question of
whether disclosure is required will depend on the materiality of the financial impact of
those operations and business relationships on the company’s condect of its business.

- SEC disclosure rules and poticies tam on the concept of materiality. The Supreme Court
has held that information s material if “there is substaniial Likelihood thet s reasonable
shareholder would consider it important in making an investeent decision.” TSC

Induatries v, Nogthyay, Inc., 426 11.5. 438, 449 (1976).

In assessing materiality, the SEC staff takes the view that the reasonable investor
generally focuses on matters thar have affected, or will affect, a company’s profitability
and financial owtlook. Because securities are finsmcial invesiment vehicles, the
mauteriality of a foreign company's operations in a particular commtry and its buginess

F
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relationzhnps with companies from that country will generally depend om whether these
operations or relaticnships bave had, or are likely to have, a fmancial i m:lpact on the
company.

We agree that a reasonable investor would likely congider it significant that a foresgn
enmpary raiging capital in the U.5. markets has busipess relationships with couniries,
governizents or entities with which any U.S. company would be prohibited from dealing
becanse of U.S. economic sanctions. The staff will, therefore, seek information from
foreign registrants abont their materigl bosiness in countries on OFAC's sanctions list and
their business relationships with countries, governmenis, or entities on thoge lists. This
type of disclozure would make available to investors additional information about
sitoations in which the proce=ds of an cffering conld — however indirectly — benefit
countries, governmenis, or entities that, as a matter of 1.3, foreign policy, are off-limits
to U.5. compandes,

Whether a ressonable investor, as 8 general matter, would view as material a foreign
registrant’s operations in or business dealings with other countries is less apparent.
Although generally a company will disclose all countries in which it does business,
information with respect to cperations in these couniries, particularly if irnaterial, may
be kess relevant o investors, If, however, a foreign company’s operations in 8 particnlar
country and its business relationships with companies from that country have had, or are
likely ta have, a finsncial impact on the company, the staff will seck mformation from the
registrant to address any deficiencies in the dischosure. As always, the staff will look to
the SEC rule that requires a company lo disclose any information if its absence would
make the rest of its disclosure mislesding. We will, in additon, continue (o mofito
investor irterest in this area and adjust owr disclosure practices if it appears warranted.

As a general matter, our disclosure requirements focus on the consolidated operations
of the company that is registering securities and the subsidiaries and affiliated companies
that it controls, Reqaired disclosures identify parent companies and other major
sharcholders and explain their control relationship with che registrant. This kind of
limited disclosure is material to an investor becanse the economic retarn on the investor's
securitics will be derived fromn the operations of the registrant, The econemic return will
not, however, be derived from operations of the registrant’s parent company or thase
companiss under common control. ‘Thus, extanzive information about parent companies
and campanies under conumon control with the registrant might be misleading to
investors who arc not purchasing securities in those companies.

2. Internal Corporate Risk Anaiyslis: Foreign companies should disclose steps taken
to identify and assess risks associgted with doing busingss with coumtries and
comppries referenced above. This should include pariicular econonic risks
asmmmd with these cmmme.t r.md cmnpm: Mﬂf_ﬂﬂ[@

fe.g precedmrsj. 'Hw foreign ﬁm xiwuid ﬂﬂ!ﬂﬂe H-Jm.tspecmc
steps henve been 1aken to ensure that the company, and ils shareholders, arg
protected from these risks,
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When a foreign company initially registers ils securities with the SEC, and thereafier
in its annual report on Form 20-F, a foreign company is required to prominently disclose
risk factors that make an investment in the company speculative or ane of high risl. This
requitement can be fonnd under “Tiem 3.D — Key Information; Risk Factors™ of Foon 2(-
P, which sets cut the disclosuce requirements apphicable to foreign companies registering
- seoumities and filing aurwal reports with the SEC. These risk factors may include factors
relating o the conmiries in which the Forelgn company operates, When a company has
materiz] operstions in conpiries with developing political and sconomic systems, there is
typically disclosure ebout the varicus risks asscciated with these systems. These risks
often inchide risks relating to exchange rate, undeveloped legal systeins, econmmic
uncertainty, high rates of inflation and government intervention in the economy.

As noted above, we will review filings 1o detenmine whether foreign companies have
material eperations in countries that are snbject to OFAC sanctions, If it is reasonably
likely that 11.5. governmeental sanctions will be imposed oa the company as a resol of itz
operatlons in a particular countyy, this risk would need o be disclosed if the sanctions
were likely to have a material impact on the company. Likewise, if it is reasonably likely
that public oppogition to the company would have a materially adverse effect on the
operations of the company, this risk would also need to be dischosed.

We note that considerations of matediality include considerations of pmbability md
magnitude. It is often very difficolt for a company to assess whether one aspect of its
worldwide operations will give rise to the type of impact that would peed to be disclosed
under the federal securities laws, especially when there are conriderations relating to
public reaction and povernmental responses. We do not believe that a requirement to
discuss protective measures wonld elicit meaningfal information for investors because we
would sxpect that all compranies would disclose that they take steps (o avaid
govermnental sanctions and adverse public reaction to their operations.

3. Accounting Procedures: While it iy undzrstood, and disclosed, thot eccounting
procedures yary from region o region, firms should disclose what stepy have

been taken to ensure that operations outside their home market are mbﬁrl to
aceounting stendards that American investors can rely on.

Foveign companies thal register securities with the SEC are penerally required to
adopt U.5. stendards on a worldwide basis in canmection with the preparation of their
andited financial statements. Outlined in the following paragraphs are cor requirements

with respect to 1.5, peperally accepled accounting principles (GAAP), U.S. generally
accepted auditing standards (GAAS), and saditor independence.

Accoimeing Principles. The Iinancial statements of a company that repisters
securities with the SEC mugt mclude an audited balance: sheet covering the last two fiscal
yesrs and anditad incomee skatenoents, cash flow statements and statement of changes in
stockholders’ equity covering the last thiee fiscal years.
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A LS. company i3 required to prepare these financial statements wsing U.S5. GAAP,
which are established by the Financial Accovnting Standards Board. Forcipn companics
that register securities with the SEC may prepare their financia| sisternents using either
U.5. GAAP or another GAAP if they include a textwal and numerical reconciliation of
their foreign GAAP financial statements to .S, GAAP. In an initial registraticn
statement, a foreign company must previde financial information that is reconciled to
U.8. GAAP for at least the two most recent years. En subsequent years, a forelgn
company must provide 1.5, GAAP financisl information for up to the past five fiscal
years. When a foreign compemy wses accounting principles other than RS, GAAP, those
aconmting principles muest constitute a comprehensive basis of accownting.

Audit Requirersents, The andit of financial statenents inchudad in registcation
statements and annual reports filed with e SEC most be conducted in accordance with
U.S. generally accepted auditing stamiards. These standards bave been developed by the
American Institute of Certified Public Acccuntants and are required to be applied on 2
worldwide baxizs to the company that is being andited. As a resolt, if 2 publicly tradext
(7.5, couporation has foreign operations, those foreign operations would be subject to the
same andit procodurcs as the company’s U.S. operations. Likewise, a foreign compeny
whose securities are registered with the SEC must apply US. GAAS to all of its
operations.

Until September 2000, the SEC staff had a practice of accepting sudit reporis for
foreign companies that stated the andit was conducted in accomtance with foreign
wacditing standards that were “substantially similar in all material respects™ o 113,
GAAS. We lave changed ot practice and oo longer permt this type of repont. An
auditor’s repott must state unambignousty that the andit was performed in accordsnce
with US. GAAS,

Mndependence Requirements. A company’s anditors must comply with the SEC™s
independence standards. Over the past year, the SEC has mada significant revisions to
out indspendence standards for auditors, The substantive requirements of these naw
standanis i3 beyond the scope of this memorandum, alfbougk we woukd be pleased o
elaborate on these standards if you so nequest. For purposes of this recommendation, we
Bote that these new stavdaards apply to snditess on a worldwide baxis and apply equelly o
LS. compandes and forgign companicy that are registzred with the SEC.

4. “Disclosure Goals”; While the U.S. showld avoid any undue influence on foreign
market exchanpes, foreign companies showld disclose what steps bave been taken by
their coumtry and kome markeis to ensure iransparency, independent oversight and
accountabiiiry.

Although our rules 3o nod specifically require a foreign company to disclose factual
inforrnation relsting to ity country of meorporation or the country in which it principally
eperates, many foreign companies do provide this type of information i their disclosore
documents flled with the SEC. To the extent a company includes information of thix type
in a prospecws filed with us, this information generally consists of basic economic
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information relating to the relevart country, Often, a company will also include a
descriplion of its home country financial market and stock exchange or other trading
market.

Greperal information about governmental or private initiatives to improve
trapsparency, overaight and accoumtahility wonld not appear relevant to an investor
eXCept 10 the cxtent that these types of initiatives may have an effect on the company. To
the extent 8 compeny is reasonably likely to be materially affected by these types of
niitiatives, they would be required to be disclosed. Companies may be liable for
misstatements apd omissions of material information in their documents filed with the
SEC and therefere componies generally are reloctant to include in their SEC registration
documentt information over which the company hes no or little control or means to
verify. In addition, we would discourage the inclusion of information that is not directy
Televant 10 a company that is registering securities because investors couald be migled with
Tespect to extraneons information.

3. Bouord of Directors. Much like requirenents for U.S. companies, the SEC should
require full disclosure with respect to the firm's Board of Direciors including: name,
age, organizational affiligtions, prospective conflicts of interest, whether they own
stock in the compory and whether they attend Board meetings.

‘When a foreign company initially registers ite secugities with the SEC, and anmmally
thereafier for 30 long as the company continues o be registzrzd, a foreign company is
reqaired to disclose information about its directars, officers and significant employees.
These requirements ara sed out in “Item 6 — Directors, Senior Management and
Employees™ of Form 20-F. These requiternents include name, age, arens of experience in
the company, principal business activitics performed outside the company, and share
ownership in the company {unless the share ownership is less than 15%),

Foreign companies are also required to disclose irnsactions or loans for the last thoce
fiscal years between the company and various related individials and entities. These
inclode oificers, dhectors, other key management persannel, and major sharcholders.
Thiz disclosure requirement would apply to transactioas with a company that is directly
or indirectly mder common control with the regitered foreign company. This disclnsure
requirement also applies to close members of the familiex of officers, directors, key
mansgement personnel and mejor shareholders, and entities in which these individuals
have n substantial voting interest. 'l‘lmwmqummummoutm"ltcm? = Mejor
Bhareholders anid Related Party Transactions™ of Borm 20-F,

U.5. companies are required to disclose in their proxy statemenis relating to
shareholders’” meetings involving the election of direciors information relsting to whether
an incombent director has atended fewer than 75% of the agpregate of the total namber
of boand of deectors and commitice meefings in the prior fiscal year, This requirement is
comtained in “Them 7 — Directors and Executive Officers™ of Schedule 144 nnder the
Exchange Act, which governe the formy and content of proxy statements used o solicit
proxies from sharcholders.
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Beczuse of differences in corporale law, thers are fondamenial differences betwesn
U.S. companies and forwign companies with respect o shareholders” meetings. For
example, the corporation law in most states of the United States permits an extended
period of time between setting a record date before a sharcholders’ meeting to determine
holders aligible to vote at the meeting and the date of the meeting., This extended period
provides an opportunity for proxies aml proxy statermenta to be distribated to
shareholders, The corparation Jaws of many foreign countries do not permit such an
extendad period, making the solicitation of proxies impmcticable. Somo foreign
corporation laws do not permit the setting of recxad dates at all. In addition, some foseign
corporation laws nmandate that notice of a shercholders” meeting be made by publication
in a newipaper or official pyhlicatdon rather than a notice sent to holders.

- Becsuse of these substantial differences, the SEC has not regulated the: form and
comient of proxy stalements or other sharsholder matarials vsed by registered foreigm
companiss in commection with shareholders” maetings. Matters relating to shareholders'
meetings generally involve the imternal corporate governance of a corparation. bt would
be impracticable to design proxy regulations that siddress all of the diffecent foreign
corporation laws of the foreign compuanies that are registered with the SEC.

6. Minority Shareholder Rights: The firm should provide a detailed accounting of
itt protection of shareholder rigits and the process by which grievances and
resolutions are presented and consldered.

A foreign company (hat is registering equity securities with the SEC is required to
disclose information that describes ihe rights and restrictions relating to the secuzities.
Matters that are specifically required to be addressed include iy Himitations on the right
{0 own sepurities or to bhold or sxencise voting right=. In addition, to the exient
shareholder rights are significantly different in the foreign country from those in the
liited States, tha foreign company mwst explain the effect of thess differences. These
requircments can be found under “Ttem 10.B — Additional Information, Memorandom
and Articles of Asyociation” of Form 20-F.

A foreign company is 2lso required to disclose whether investors may bring actions
under ihe civil ability provisions of the ULS, federal securitics laws against the company,
i3 officers and directnrs, and its voderwriters and experts that are resideats of a forsign
conptry. This disclosare must akiress enforceability of judgments, service of process,
and other matters. These requdrements can be found vnder “Item 101(g} — Enforceability
of Civil Liahilitier Against Foreipn Persons” umder Regelation 5-K.

7. Governmensal Official Ownership. The firm should disclose what governmen
officials, if any, have direct — or indirect - ownership in the company.

A foreign company that is registering securities with the SEC is required to disclose
the identitics of aay person or entities that beoeficially own 5% or more of cach class of
the company’s voting secarities, unless the company i3 required to disclose a lesser
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percentage in its home jurisdiction, in which case the lesser percentage applies. This
recjuirement extends to forefgn governmental entities and officials, We believe that to the

. extant a company is awaze of a material conflict or similarity of interest with a regulatory
Rgency or governmental body that may have an impact on the financial prospacts of the
voropany, thea the company would be required to disclose this coaflict or interest.

8. Electronic Filing: Former SEC Choirman Levitt agreed to make foreign filings
available electronically on the "EDGAR"” website. At this time, this step has ot been
implemented. Foreign filings should be made available immediately to ULS, investors
elecrronically.

When the Commission first adopted roles in 1993 1o phase in electronic filing for
U.5. companies, we exchaded foreign issuers from the mandatory electronic fGiling
requirement, althongh we allowed thex to file electronically on o voluniary basis (and
over 200 foreign companies currently do). We excloded foreign companies from the
mandate for a rember of reasons, one of which was oor belief that foreign igsuers might
face higher transaction costs from the implementstion of electronic filteg than would be
borne by U.S. companizs. Also af the time, there was limited public availability of the
Interpet and the World Wide Web, and we did not foresee that docarments that were filed
with us electronically conld be made availabde for fres to the peblic at large.

We agree that the time has come to require foreign issuers Lo file their registration
statements, annual reports and other documents with ug electromically so that these
documents will be availatle through our website and twough commercial vendors. The
techpological and costs arguments againgt mandated stectronic filing have boen reduced,
and investor demand for this information continues 1o increase,

Under the Administrative Procedere Act, the Comrrission must first publish
proposals in this area for public comment. We expect that the Division of Corporation
Financs witl be able to prepare a draft release propesing to mandate electronic fiing for
. foreign companies, and recommend that the Commission publish this release, in the early
samumer 2001,

9 Annuni Risk Disclosure: Exemption 12¢3-2(b) which exsmpis foreign firms from
anmua! flings (and, instead, allows the company to file those docianents required by
their hame exchange) should be eliminated. The SEC has recenily begun to require
domestic firma ro disclose “Risk Factors” in their annucl 10-X filings. The tome
standard sheuld he applied to foreign firms with respect to their anmial 20-F or 40-F

Stings.

This recommendation requires that we separately discess Exchange Act Rule 12g3-2,
Fosme 20-F disclosune regpairements, aed Form 40-F under the multijonisdictions]
disclosure system for Canedian compapies. '

n. Exchange Act Rule 12g3-2. Compandes with total assets of $10 million or more
and a class of equity securities held of record by 500 or more persons (wherever
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they reside} are required to register that class of secnribies pursuant to Section
12(g) of the Exchange Act. Registration vnder Section 12(g) subjects the
company to the periodic reporting recuirements of the Exchange Act.

Rale 12g3-2 under the Exchange Act comtains two exempiions from the
Section 12{p) registration requirements, The exempuans are availeble only to

foweign companies.

The first exemption iz found inder Rule 12g3-2(a). Under this mle, 2
class of equity securities of a forsign company is exempt from registration snder
Section 12(g) if there are fesver than 300 holders of the class resident in the
United States. This exemption is seH-executing and requires no action by the
izsver or SEC staff.

The second cxemption is found under Rule 12g3-2(b), which is known
informally s the “information supplying exemption.” This exemption is
condtioned on the foreign company furnishing to the public through the SEC’s
public reference facilitisa certain mformation. This infonmation incledes such
items as the annual report to shatebolders, press releases, statmbory filings and
other documents that would be nraterial to an investment decisiem that the
company makes public vahumtarily or pursunnt to home country or stock exchange
rles. Foreipn companies establish this exemption by sendimg materials (0 the
SEC, which the SEC staff than makes public tiwough our public reference
facilities. SEC staff docs not undertake any type of substantive disclostme or
scpounting review of materials furnished parsvant o Rule 12g3-2(b).

Rule 12g3-2{b) was adopted by the SEC in 1968 in order to provide an
exemption from Section 12(g) registration for foreign companies that have not by
their own volition accessed the 1.8, public capital markets. As n result, the Rule
12g3-2(b) exexnption is not available to foreign companies if their securities are
traded on the New York or American Stock Exchanges or auy other national
securities exchange, on the Nasdaq Stock Market, or an the Over-the-Countey
Pullctin Board nexket that is operated by Nasdaq, (There are a small nember of
foreign conrpanies whose securities are “grandfathered” on those markets because
they have been continpously traded on those markets prior to the effective dage of
various reghlations.) The Rule F2g3-2{b) exemption is also not avaitable if the
company has previonsly registered sy offering of securities under the Securities
Act,

We do nat believe that elimination of this exemption is appropriste, We
helieve there could be jurisdictional and enforcement questions if ous rules
required a foreign company to register with s even though that company had
undertaken no activitics in order to access the U.S. public capital markets,

- particnlarly since there is no prohibition on E.5. investars purchasing the
securities of foreign companies in markets outside the Unitod States. The
slimination of Rule 12g3-2(b) could result in many foreign companics restricting
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the ability of U.S. investors to purchase their shares, thereby limiting the
investnpent opportunities available to U.8. investors.

We belicve that Rule 12g3-2(b) etrikes an appropriate balance in this area
because foreign companies that rely on this exemption do not have full access to
the U.5. public capital markets. These companies:

» May pot have their secorilies traded on a national securitics exchange, oit
the Nasdzy Stock Market or on the Over-the-Coumter Bulletin Boavd;

s Mazy not raise capital through a registered public offering in the United
States; and

»  May not have acquired in a share exchange transaction another company
that is registered with the SEC.

. Risk Factor Discloswe in Form 20-F. A foreign company is required to disclose
“Risk Factors™ In its prospectys relating to its initial public offering and thea at
jeast once a year thereafier in ifs anpual repent that is filed with che SEC, This
requirement £an be found vmder “Ttezn 3.1 — Key Infarmation; Risk Factors™ of
Fonm 20-F. This risk factor informztion is required to be disclosed prominently.
This type of disclosure has been required for many years. See Securities Act
Release No. 6437 (November 19, 1982),

. Form 40-F. Form 40-F is part of a mutua! recognition sysiem that the SEC hasin
place for Canadian companies. This system, known as the MIDS (or mmltijaris-
dictional disclosure system), permits eligible Canadian compandes to register and
report with the SEC nsing documents prepared in accordance with Canadian
disclosure requirements, Canadisn securities regulators have in place a
comiterpart to the MIDS for U.S. companies, )

The MIDS was one of the SBC's early efforts to adidress the challenges of
the increasing integration end indernationalization of the world’s seeurities
macketz. The MIDS grew out of a concept release published in 1285 on
facilitation of multinational secnrities offerings. The MIDS was initially
proposed in 1989 and, afttr a reproposal in 1990, was adopied in 1991.

The MIDS permits larger Canadian companies to file registration
statcments and ennua) reports with the SEC using the disclogure documents they
file in Canada. As a result, the contents of docoments filed onder the MIDS are
mandated by the disclosare requirements of the Canadisn secwyities regulators,
rather than the SELC's. :

For a variety of reasons, SEC siaff has been considering whsther to revise
the MIDS and has been in discussions with ctaff at the Canadian securities
regulators with a view to namowing its scope.  Any changes io the MIDS would
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be subject to nokice and conment under the Adrministrative Procedure Act and
Commizsion approval.

10. Universal Listing Standards: The SEC shouid report what steps it will take
20 help creaie universal tsting standards for global exchanges.

For over ten years, we have worked with securities regnlaloss in other conntries, both
directly and through cur membership in the Intzmational Orgenization of Securities
Commissions (I0SCO), 1o Eacilitate the cross-border flow af securities and capital. One
of the most imporiest steps taken in this direction ecourred in 1998, when I0SCO
endorsed a core set of disclosure standands for the non-financial statement portions of
disclosure document relating (o equity securities. This core set of standards is referred to
as the International Disclosure Standards for Cross-Border Offerings and Initial Listings
by Boreign Issuers (113Sz).

The D8z are: intended to be incorporated by I05CO member countries as part of their
disciosure requirements for prospectuses, offering and initial Bsting documents and
registration statements for foreign companies. They represent a stropg international
consensus on fundamental disclosure topics, and can be used to produce offering and
listing docutents that contain the zame high level of information that the SEC has
raditionally required. At the time that it endorsed the TDSs, IOSCO enconraged its
roembers to take whatever steps would be necessary in their own jurisdictions to accept
disclosure docaments prepared acaowding to those standards. Acceptancs by each I0SCO
member comiry of the IDSs ensbles a foreign issuer 1o use & single disclosure docomeent
in cross-barder offerings and listings, subject to the approval ar review of the country in
which the offering or listing is made_ The SEC staff played an instnupental role in
drafting the [DSs.

In September 1999, the SEC adopted revisions to its disclosure requiretments for.
foreign private isswers in ondey to fully incorporate the IDSs. The revisions were made to
Form 20-F and tock effect on Sept=mber 30, 2000. Form 20-F is the form used by
foreign private issuers thal wish to register a class of securities under (he Exchange Act
and to list a ¢lass of sacorities on a ULS. astional stock exchange, smd is also used for
anmual reparts under the Exchange Act. The disclosure reuirements set forth m Porm
20-F also serve as the disclosure reqairements in the regisiration stataments vsed by
forelgn private issuegs o make a public offering of securities registered under the
Securities Act.

‘We believe that our adoption of the IDSs represents a key endorsement of the
initiative to improve disclosure standards worldwidz, and also represents an improvement
in the quality of disclosure made lo 1U.5. investors by registered foreign companics. In
particular, a3 compared to our prior disclosure: standards for foreign compasies, revised
Form 20-¥F requires improved disclosure in several areas, ixluding with respect to
trangactions with manegement and other insiders, mejor sharehoiders, and the age of
financial statennanis permitted in an offering docoment,
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In additich o its work in the area of non-financial disclosure, the SEC has also
actively supported efforts to develop socovnting standards that could be used in cross-
barder offerings. SEC staff has been very active in working with the International
Accounting Standards Bosrd (IASB, formerly known es the Infernational Accounting
Standards Cammitiee) both directly and through our perticipation in IOSCO.

In Febroary 2000, the SEC pubiished a Concept Refease on International Accpunting
Standards which solicited comment on the elements needed Lo develop a ligh qoality,
global financial reporting framework for use in cross-border offerings and listngs. The
Copmmissdon received approximately 100 comment letters in responss o this release. In
addition, in May 2000, the Technical Cemmittee of IOSC0 complsted a review and
assessment of 30 cose standards that had been promulgated by she IASE in recent years.
As a resolt of this review, I05C0 recommended that its inembers allow muxhtinatiopal
issuers to use these core standards, as supplemented by reconcilistion, disclosure and
interpretation, where necessary, to addness substantive national iasues in cross-border
secorities filings, Consistent with this recommendation, the SBC coxently accepts
internetional accounting standards issned by the IASB with reconciliation to U.S. GAAP
for filings made by foreign companies.

109






